State of Utah v. Gary Charles Triptow : Brief of Respondent by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1987
State of Utah v. Gary Charles Triptow : Brief of
Respondent
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
David L. Wilkinson; Attorney General; L.A. Dever; Assistant Attorney General; Attorneys for
Respondent.
Andrew A. Valdez; Salt Lake Legal Defender Association; Attorney for Appellant.
This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Respondent, Utah v. Triptow, No. 870008.00 (Utah Supreme Court, 1987).
https://digitalcommons.law.byu.edu/byu_sc1/1576
UTAH SUPRiME COURT 
BRIEF 
IN THE SUPREME COURT 01 THE ST AT E 01 U 'J AH 
UTAt^  
D^CUWfilWr" " " • ' • - — — — — 
I^PTWTE OF An, : 
30 P l a i n t i f f - R e s p o n d e n t ., :: Case No. 870008 
O Q G K E ^ - — • 
v . 
GM;. 
Del" enuarit- / ; . v l l a i 
BRIEF OF RESPONDENT 
APPEAL FROM A CONVICTION ANH J'^i^lM' T > 
HABITUAL CRIMINAL, A FIFST DEGREE FELONY, 
THE THIRD JUDICIAL I i STRICT COURT IN AND T 
SALT LAKE COUNTY, STATE OF 'TAF, 7IIr 
HONORABLE JAMFS ~ . :\A'^W , *-':• ;
 r '•' ' M . .. 
DAVID L. WILKINSON 
Attorney General 
I, A. DEVER 
1
 i F. t a n t A11 o r n e y G e n e r a 1 
:-ate Capitol 
.• . . * .i-i C i t y , •' 
Attur;ey:s for Respondent 
ANDRE* A. VALDFZ 
Salt Lake- Legal Defender Asfo.-. 
333 South Second Easrr. 
Salt Lake Cicy, Utah 64±ix 
Attorney for A; u*. .  J an*-
DEC2,°'""'7 
IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, 
Plaintiff-Respondent, 
v. 
GARY CHARLES TRIPTOW, 
Defendant-Appellant. 
Case No. 870008 
Category No. 2 
BRIEF OF RESPONDENT 
APPEAL FROM A CONVICTION AND JUDGMENT FOR 
HABITUAL CRIMINAL, A FIRST DEGREE FELONY, IN 
THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH, THE 
HONORABLE JAMES S. SAWAYA, JUDGE, PRESIDING. 
DAVID L. WILKINSON 
Attorney General 
L. A. DEVER 
Assistant Attorney General 
236 State Capitol 
Salt Lake City, Utah 84114 
Attorneys for Respondent 
ANDREW A. VALDEZ 
Salt Lake Legal Defender Assoc. 
333 South Second East 
Salt Lake City, Utah 84111 
Attorney for Appellant 
TAB£E_£I_£QNTENTS 
Page 
TABLE OF AUTHORITIES ii 
JURISDICTION 1 
STATEMENT OF ISSUES PRESENTED ON APPEAL 1 
STATEMENT OF THE CASE 1 
STATEMENT OF FACTS 2 
SUMMARY OF ARGUMENT 3 
ARGUMENT 
POINT I THE HEARSAY EVIDENCE ADMITTED BY 
THE COURT WAS PROPERLY AUTHENTICATED 3 
POINT II APPELLANT'S FAILURE TO RAISE ISSUE 
OF DEFENDANT'S REPRESENTATION AT 
PRIOR CONVICTION BARS REVIEW OF 
CLAIM ON APPEAL 6 
POINT III DOCUMENTS ADMITTED INTO EVIDENCE 
ESTABLISH THAT THE DEFENDANT WAS 
REPRESENTED 9 
CONCLUSION 10 
TABLE_QF_AUTHORITIES 
£ASES_£ITEB 
Balda,sar_v.._ Illinois, 4 46 U.S. 222, 64 L.Ed. 2d 169, 
100 S. Ct. 1585 reh'g. denied (U.S.) 65 L.Ed. 2d 1125, 
100 S. Ct. 3030 8,9 
Bil j :3£i i_Y A _Tfi iaS / 389 U . S . 1 0 9 , 19 L. Ed. 2d 3 1 9 , 
88 S. C t . 258 ( 1 9 6 7 ) 8 , 9 
SJtfl±fi.JU_LQ]ig» 7 2 1 P . 2 d 483 (Utah 1986) 5 
S i a i e _ v J . _ L a f l ) 0 £ i £ , 610 P . 2 d 342 (Utah 1980) 6 
Staifi-SjL-EfiifiXSOfl, 240 P . 2 d 504 (Utah 1 9 5 2 ) 7 
S i a i e _ v _ . _ S t e . s 3 e . l l , 660 P . 2 d 252 (Utah 1983) 7 
3±a±£_y.J ._Lfie., 7 3 2 P . 2d 115 (Utah 1987) 7 
SJtaie_.y_._S®±£h, 4 0 1 P . 2 d 445 (Utah 1965) 7 
STATn^Ej§_AND_RULES 
Utah Code Ann. § 7 6 - 6 - 4 0 4 ( 1 9 8 3 a s amended) 1 
Utah Code Ann. § 7 6 - 8 - 1 0 0 ( 1 9 8 3 a s amended) 1 
Utah Code Ann. § 7 7 - 3 5 - 2 6 (2) (a) 1 
Utah Code Ann. § 7 8 - 2 - 2 ( 3 ) (h) 1 
Utah R. E v i d . 803 2 
U t a h R. E v i d . 902 3 , 4 , 5 , 6 
- i i -
IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, 
Plaintiff-Respondent, 
v. 
GARY CHARLES TRIPTOW, 
Defendant-Appellant. 
Case No. 870008 
Category No. 2 
BRIEF OF RESPONDENT 
JUBISDieTION^MD-MTURE^OF^PROCEEDINGS 
This appeal is from a conviction and judgment for 
habitual criminal, a felony of the first degree, in the Third 
Judicial District Court. This Court has jurisdiction to hear the 
appeal under UTAH CODE ANN. § 77-35-26(2)(a)-78-2-2(3)(h). 
The following issues are presented in this appeal: 
1. The hearsay evidence admitted by the court was 
properly authenticated. 
2. Issues raised for the first time on appeal should 
not be considered. 
3. Documents admitted into evidence establish that 
defendant was represented. 
STATEMENT^OF^THE.CASE 
Defendant, Gary C. Triptow, was charged with theft a 
second degree felony in violation of Utah Code Ann. § 76-6-404 
(1983 as amended), and being a habitual criminal in violation of 
Utah Code Ann. § 76-8-100 (1983 as amended). 
Defendant was convicted on both counts in a bench trial 
in the Third Judicial District Court in and for Salt Lake County, 
before the Honorable James S. Sawaya, presiding. Defendant was 
sentenced on December 1, 1986r to the Utah State Prison for a 
term of not less than five years and which may be as long as 
life. 
STATEMENT_OF_FACTS 
The facts relevant to the theft charge are not in 
dispute and the conviction for the theft has not been appealed. 
After the trial of the theft charge, evidence of the 
habitual criminal charge was presented by Detective Charles 
Illsley. The evidence consisted of records from the Second and 
Third District Courts, the Utah State Prison, Davis County S.O., 
and the Utah Bureau of Identification. 
Defendant objected the Third District Court documents 
(exhibit 7) as inadmissible hearsay (R. 90). The exhibit was 
admitted pursuant to Rule 803f subsection 8 (R. 91). 
The documents from the Second District Court (exhibit 
8) were objected to on the same grounds (R. 50) and received over 
the objection (R. 92). Likewise the record from the Prison 
(exhibit 8) was admitted over the objection of defendant (R. 55). 
The second issue presented by defendant, the lack of 
representation of defendant at his prior convictions was not 
raised at the trial court level. 
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SUMMA£X_OF_ARGUMENT 
I. The requirements of Rule 902 of Utah Rules of 
Evidence for authentication of public records were met by the 
seal and certification attached by the custodian of those* 
records. 
II. The failure to raise an issue at trial bars review 
of that issue on appeal. 
III. Defendant's argument that he was not represented 
at his prior convictions is not supported based upon a review of 
the evidence. 
ARGUMENT 
P2INT_I 
THE HEARSAY EVIDENCE ADMITTED BY THE COURT 
WAS PROPERLY AUTHENTICATED 
In order to convict an individual of being a habitual 
criminal the State must prove that the defendant had been twice 
convicted, sentenced, and committed for felony offensesf one of 
which must have been at least a second degree felony. Utah Code 
Ann. § 76-8-1001 (1953, as amended). 
The State in the instant case sought to prove those 
convictions by way of certified copies of judgments and 
commitments issued by two (2) Utah District Courts and by copies 
of records from the Utah State Prison. 
Exhibit 9f which is attached to defendant's brief in 
Addendum B, contains a photo of the defendant, three sets of 
fingerprints, and three judgments and commitments. This exhibit 
is from the Utah State Prison and defendant concedes in his brief 
that this exhibit is properly authenticated. Since the defendant 
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has conceded the exhibit was properly authenticated and his basis 
for objection was improper authentication (R. 99-see R. 90-91 for 
explanation of objection), the defendant's objection to exhibit 9 
no longer has merit. Exhibit 9 does show that the defendant and 
his attorney appeared and that the defendant was twice adjudged 
guilty and committed to prisonf once for second and third degree 
felonies and once for a third degree felony. 
The other exhibits which are relevant to this appeal 
are exhibits 7 and 8, both of which are contained in defendant's 
brief. The issue with reference to these two exhibits is whether 
they were properly authenticated pursuant to Rule 902 of the Utah 
Rules of Evidence. 
In order to determine whether the exhibits in question 
were admissible it is necessary to establish (1) what the 
documents purport to be, (2) what does the rule require, and (3) 
do the documents comply with the rule. 
The documents purport to be certified copies of the 
public records of the Second and Third District Courts (R. 90-91) 
a fact which is alleged in defendant's brief. According to Rule 
803(8) of Utah Rules of Evidence, public records are an exception 
to the hearsay and are therefore admissible. 
Second, Rule 902(4) establishes the requirements for 
the admission of copies of public records. The portion 
applicable in this case states that the requirement is that the 
document be certified as correct by a certificate bearing the 
seal, purporting to be that of the court, and a signature 
purporting an execution. 
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Finally/ do the documents in question exhibits 7 and 8 
comply with the rule? They are public documents and each 
relevant portion of the exhibit contains the certification and 
the seal of the Court. In exhibit 7, the relevant documents are 
the judgement and conviction, the affidavit of the defendant, and 
the sentence. In exhibit 8, the relevant documents are the 
minute entry and the judgment and conviction (the relevant 
documents are all contained in the addendum of defendant's 
brief) . 
The defense argues that these documents do not comply 
with Rule 902 Utah Rules of Evidence because they are not under 
seal. Defendant misreads the rule. Exhibits 7 and 8 are under 
seal. Each bear the certification that the document is a true 
and correct copy of the original on file and that the seal of the 
court is affixed. 
Defendant contends that a document to be under seal 
must have the person who initially executed the document attach 
his seal. Defendant's argument is correct if the original 
document is being presented. That is not the case. What is 
being relied upon are certified copies of public records. In 
order to be admissible all that is required is a certification by 
an authorized person, a seal, and a signature. 
There is nothing in the rule which states that 
certified copies must bear a "double seal", that is, an original 
seal and signature of the judge as well as a seal and the 
certification of the custodian. The reason for this is obvious. 
If the document presented contained the seal and signature of the 
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judge, it would be admissible under 902(1) and 902(4) would be 
surplusage. Additionally, although the Respondent contends the 
claim is not relevant, there is no evidence to support 
defendant's allegations that the original documents on file with 
the clerk of the court do not have the court seal affixed. 
Siaie_v^Lfins * 721 P.2d 483 (Utah 1986) does not apply 
because it involved copies of certified copies, which is not the 
fact situation in the instant case. Exhibits 7 and 8 are not 
copies of certified copies, but are themselves certified and 
sealed. Siaie_v^L^njoxie, 610 P.2d 342 (Utah 1980) likewise does 
not apply because the certificate in the instant case was not 
done by a notary public but by the clerk of the court, the 
custodian of the records. 
A clear reading of the rule and proper application of 
it is all that is necessary to show that the exhibits in question 
were properly authenticated and therefore admissible. 
They are certified as correct by the custodian under 
902(4) Utah Rules of Evidence, and sealed and signed in 
compliance with 902(1) Utah Rules of Evidence. It is also 
interesting to note that the defendant states during the trial 
that exhibit 7 was certified (R. 91). 
PQIN3LII 
APPELLANT'S FAILURE TO RAISE ISSUE OF WHETHER 
DEFENDANT WAS REPRESENTED AT THE TIME OF HIS 
PRIOR CONVICTIONS BARS REVIEW OF CLAIM ON 
APPEAL. 
Defendant contends that in order to use a prior 
conviction for enhancement, the defendant must have been 
represented at the prior conviction. Respondent agrees that case 
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law clearly supports the proposition that defendant must have 
been represented. 
However, the issue is not whether the defendant was or 
was not represented. The issue is whether the defendant may 
first raise this issue on appeal. 
There is nothing in the record that defendant objected 
to the prior convictions on the ground that the defendant was not 
represented, the record is silent. This Court has long refused 
to review matters raised for the first time on appeal where no 
timely and proper objection was made in the trial court to 
preserve the issue. 
This Court stated in S±a±S_:iU_PsJt.Si:.S2I), 2 40 P. 2d 504f 
507 (Utah 1952) that: 
• . . in accordance with our long standing 
practice of refusing to review matters not 
excepted to in the trial court, the failure 
of the trial court complained of by the 
defendant is not properly before us. This 
rule is founded on solid principle. This 
court being one of review in cases of this 
kind, we should first allow the trial court 
the opportunity to rule on matters brought 
before us for consideration. 
This principle was reaffirmed in S±a±.g_ v^^Si^jgell, 660 P. 2d 252 
(Utah 1983) at 254 where it was stated: 
"In the absence of exceptional circumstances, 
this Court has long refused to review matters 
raised for the first time on appeal where no 
timely and properly objection was made in the 
trial court." 
In S±a±£_2A_£fiS# 732 P.2d 115 (Utah 1987) at 117 the 
Court stated: 
Error may not be predicated upon a ruling 
which admits evidence unless a substantial 
right of the party is affected and timely 
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motion to strike appears of record/ stating 
the specific grounds of objection. Utah 
Rules Evid. 103(a)(1). 
As pointed out in Si£i£_jzA_jSmi±ll/ 401 P.2d 44 5 (Utah 
1965) the Court/ in the absence of an objection/ will take notice 
of palpable and significant error which may have deprived an 
accused of a fair trial where the interest of justice so require. 
The court continued at 446: 
. . . . "this is done rarely and with 
caution with an awareness of the importance 
of timely and proper objections. The purpose 
of this is to call attention to rulings 
claimed to be erroneous . . . . and also to 
guard against any deliberate withholding of 
objections with an ulterior purpose in mind 
of later taking advantage of errors 
committed." 
There are no special circumstances in this case to 
deviate from the general rule. It should be noted that the two 
major cases relied upon by defendant/ Bald ass r_v^ _Ill_ino.ls / 446 
U.S. 222/ 64 L.Ed. 2d 169/ 100 S. Ct. 1585 reh'g. denied (U.S.) 
65 L.Ed. 2d 1125/ 100 S. Ct. 3030. lU£S&tfc-2 _*._ TQ&ZS , 389 U.S. 
109/ 19 L.Ed. 2d 319/ 88 S. Ct. 258 (1967)/ were cases where the 
defendant's counsel had objected to the admission of the 
conviction at trial on grounds now first raised by defendant. 
Therefore/ defendant's failure to object to the 
admission of the documents on the grounds defendant was not 
represented at a previous conviction should bar review of the 
issue on appeal. 
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PQINT^III 
DOCUMENTS ADMITTED INTO' EVIDENCE ESTABLISH 
THAT THE DEFENDANT WAS REPRESENTED. 
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CONCLUSION 
Based upon the proper admission of exhibit 7 and 
exhibit 8, defendant's conviction as a habitual criminal should 
be affirmed. However even without exhibits 7 and 8 in evidencef 
the exhibit which defendant concedes was properly admitted/ 
exhibit 9, establishes the prior convictions and commitments by 
the defendant sufficient for the habitual criminal charge. 
Defendant's second issue was not raised at trial, 
therefore it should not be considered on appeal. 
RESPECTFULLY submitted this _ i 2 _ daY of December, 
1987. 
DAVID L. WILKINSON 
Attorney General 
L. <a^ /DEVER 
Assistant Attorney General 
CERTIFICATE_OF_MAILING 
I hereby certify that four true and accurate copies of 
the foregoing Brief of Respondent were mailed, postage prepaid, 
to Andrew A. Valdez, attorney for defendant, 333 South Second 
East, Salt Lake City, Utah 84111, this Jk/— day of December, 
1987. 
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